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Supplemental Brief for Defendant in Error.

On page 22 of brief for plaintiff in error, and on

page 160 of the record, appears a certain admission

made by counsel for plaintiff. The Court will note

that this admission was made early in the trial, at

a time when the only semblance of testimony as to

the composition of the wheel was that of Hagstrom

(Record, 123). The lower Court permitted the ques-

tion and answer to stand subject to a motion to

strike out, if plaintiff should introduce "no evidence

tending to prove, etc." Plaintiff subsequently in-

troduced the testimony of Angell, and the motion

to strike out was not renewed. On page 46 of the

said brief the statement is made that Mark Smith,

foreman of defendant's foundry at Treadwell, tes-

tified that the broken w^heel was sent down to the

foundry and that he broke it up, and that, to his

knowledge, it was cast steel, very close grained and

very tough.

We deny that he so testified. The record, page

402, shows that he did assent to the statement of

Mr. Cobb that a six-foot sheave wheel, with about

one-third of the perimeter gone, was sent down to

his shop, ^' about two months ago." There was ab-

solutely no evidence that the wheel broken up by

Smith, if any, was the wheel which did the damage.

Smith expressly says he did not know where the

wheel came from (p. 402). Smith, after assenting



to Mr. Cobb's statement that it was a six-foot wheel,

later on says it was a seven-foot wheel (p. 402,

middle), and then that it w^as a five-foot wheel (p.

407, top). At first (p. 402), he could not say whether

it was broken or not; then it was broken, but he

could not say how much; then "I never examined

the wheel" (p. 407). Smith, like all except two of

defendant's (plaintiff in error's) witnesses, was an

employee of said defendant, and the jury may well

have believed that "he didn't know anything, and

that what he did know wasn't true."

On page 62 and following pages of said brief,

plaintiff in error endeavors, but unsuccessfully, to

hide behind common usage. Plaintiff in the Court

below, defendant in error here, proved that the sheave

wheel, as repaired, was an unsafe, unfit, unsuitable,

defective instnunentality to be used for the pur-

pose of hoisting (126 Fed. 723). This was proved

by the testimony of Hefele, Thomas, and Angell

—

not by evidence that it was not the common usage

to use such an instrumentality. Indec^d, common
usage is a test for disproving and not for proving

negligence. A defendant may in some cases show

that he confoi-med to usage, but in this case he did

not choose to do so. What witness testifies as to

common usage? There was nothing in this line for

plaintiff to rebut. 1 Labatt on Master and Servant,

p. 122, sec. 49.

Besides, the doctrine of coimmon usage as a de-

fense has no applicability except in cases where the

instrumentality is in good repair. No amount of



common usage will justify an employer in using de-

fective machinerj^ 1 Labatt on Master and Ser-

vant, p. 119, sec. 46, Sawyer v. Arnold (Me.), 38

Atl. 333, and other cases cited in note 1, page 122,

of 1 Labatt on Master and Servant.

There was no such dramatic scene in court as

mentioned at top of page 67 of brief of plaintiff in

error. And the record shows no request from hmi

for further action by the Court—he was apparently

satisfied.

We respectfully submit that the judgment of the

Court below should be affirmed, with costs.
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